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DEC 0 4 2012

Dan Wyant, Director

Michigan Department of Environmental Quality
P.0. Box 30473

Lansing, Michigan 48909-7973

Dear My, Wyant:

On April 23, 2012, the U.S. Environmental Protection Agency, in consultation with the
U.8. Army Corps of Engineers and the U.S. Fish and Wildlife Service, submitted an
objection, under Section 404(j) of the Clean Water Act, 33 U.S.C. § 1344(j), and federal
regulations at 40 C.F.R. § 233.50(e), to the issuance of a wetlands fill pevmit relating to
the construction of proposed Marquette Counly Road 595. On August 28, 2012, at the
request of the Michigan Department of Environmental Quality (MDEQ), EPA held a
public hearing on the objection in Marquette, Michigan, as required by Section 404(j) of
the Act and 40 C.F.R. § 233.50(g).

EPA has reviewed the comments received during the hearing process and has prepared a
Responsiveness Summary, which is enclosed. EPA has also reviewed all additional
information provided to date by the permit applicant, the Marquette County Road
Commission, and by MDEQ. EPA must now notify MDEQ as to whether EPA will
réaffirm, modify or withdraw the Agency’s objection, pursuant to Section 404(j) of the
Act and 40 C.F.R. § 233.50(h).

EPA has decided to withdraw the Agency's objection regarding the permit applicant's
Alternatives Assessment for the County Road 595 project. However, construction of
County Road 595 would have significant direct and indirect impacts on high quality
wetland and stream resources, as well as on wildlife. Clean Water Act Section 404(b)(1)
Guidelines require minimization of impacts to the extent practicable and require
compensalion for any unavoidable inipacts. To date, EPA has nof received adequate
plans to minimize impacts or a comprehensive mitigation plan that would sufficiently
compensate for unavoidable impacts. Accordingly, EPA reaffirms the Agency's
objection regarding Minimization of Impacts and Compensatory Mitigation. EPA has
altached detailed requivements for impact minimization and compensatory mitigation for
the County Road 595 project.
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Under Section 404(j) of the Ac¢t and 40 C.F.R. § 233.50(h)(2) and (j), MDEQ has thirty
days from the date of receipt of this letter to satisfy EPA’s reaffirmed objection by
issuing a permit that includes minimization and mitigation plans consistent with the
requirements set forth in Attachment 2 or to notity EPA that MDEQ intends to deiy the
permit. Absent such action by MDEQ, authority to process the permit application
{ransfers to the Corps of Engineers,

If you have further questions, please call me at (312) 886-3000, or your staff may contact
Peter Swenson, EPA Water Division, at (312) 886-0236.

Sincerely,

D 7 A

Susan Hedman
Regional Administrator

Enclosures




Attachment

Requirements for Minimization and Compensatory Mitigation
to Satisfy EPA’s Objection

Following EPA’s April 23, 2012, letter to the MDEQ in response to the January 23, 2012, Public
Notice file number 11-52-0075-P, EPA has received additional information regarding the quality
and quantity of the impacts of the proposed County Road 595 project. On October 31, 2012,
EPA received the applicant’s proposed alternative wetland mitigation plan. The applicant has
not sufficiently minimized adverse effects to aquatic resources and the latest version of the
applicant’s Compensatory Mitigation Plan is deficient. Detailed requirements to further
minimize adverse effects to aquatic ecosystems and to complete a mitigation plan to comply with
the 404(b)(1) Guidelines’ in order to allow MDEQ to issue a permit that satisfies EPA’s
objection are provided below:

Mitigation of Direct Impacts

The final wetland and stream compensatory mitigation plans must comply with the 2008 Federal
Mitigation Rule (Compensatory Mitigation for Losses of Aquatic Resources; Final Rule).” To
demonstrate that the proposed stream and wetland mitigation will sufficiently compensate for
proposed impacts, the applicant shall provide the following, prior to permit issuance:

e Identification of a third-party land steward for long-term management of the wetland
preservation site. The steward shall have land management experience managing wetland
preservation sites.?

o Adaptive and long-term management plans for both stream and wetland mitigation that
include a monitoring and reporting schedule and funding mechanism.”

¢ Measurable performance standards for stream mitigation. For example, for the goal of
reducing sediment input to a stream, the applicant must specify how sediment input will be
measured and provide a baseline with which to compare pre-mitigation and post-mitigation
a4
conditions.

In addition, the applicant shall provide the following, prior to initiation of any permitted
activities:

e A signed stewardship agreement with the land steward to maintain the proposed preservation
area in perpetuity.”

' 40 C.F.R. Part 230

240 C.F.R. Part 230 Subpart |

240 C.F.R. § 230.97 (c) (Adaptive management) and (d) (Long-term management)
* 40 C.F.R. § 230.95 (Ecological performance standards)



e Demonstration that financial assurances are in place for construction and long-term
L. . 3
management of both stream and wetland mitigation *°

* Demonstration that all necessary mineral rights to ensure that the wetland preservation area
will be permanently protected have been secured, as required by the Mitigation Rule® and
Michigan’s Natural Resources and Environmental Protection Act, Part 303, Section
324.30311d(2), which states, in part, “If compensatory wetland mitigation ... is required, ...
[tThe permit applicant shall provide for the permanent protection of the wetland mitigation
site.” MDEQ guidance describes the type of documentation that would support permancnt
protection of a mitigation site. Large Wetland Mitigation Sites (September 7, 2004). This
guidance document cites the subordination of any property interest, including mineral rights,
as an important part of securing such protection. A general mineral report outlining mineral
inferests at a particular point in time is not sufficient to ensure that mineral rights do not
threaten a mitigation area.

Minimization and Compensation for Indirect and Secondary Impacts

To minimize indirect and secondary impacts to aquatic resources from the CR 595 project and to
fully demonstrate compliance with the Section 404(b)(1) Guidelines,’ the applicant shall provide
the following documents prior to permit issuance:

¢ A detailed proposal describing the mechanism and locations of protected critical habitat
arcas. For jnstance, “to limit the building or connection of secondary roads in critical habitat
areas, [the applicants shall] utilize the placement of conservation easements [or] deed
restriction.”

¢ Plans for monitoring and managing wetlands along the CR 595 corridor for a minimum of 10
years. These plans shall include methods to assess, manage and mitigate for indirect impacts
to aquatic resources resulting from the addition of pollutants, fragmentation, invasive species,
and changes in overall wetland and stream functions.

In addition, the applicant shall demonstrate the following, prior to the initiation of any permitted
activities:

¢ Long-term monitoring and maintenance plans for the applicant’s proposed porous rock road
design and wetland equalization culverts shall be completed to ensure that these structures
perform as designed in the future.

S40 CF.R. § 230.93(n) (Financial assurances)

°40 C.FR. § 230.97 (a) (Site protection)

7 40 C.F.R. Part 230 [404(b){1) Guidelines]

8 Aungust 27, 2012, MDOT, MDNR, MDARD letter to Regional Adminisirator Susan Hedman, U.S. Environmental

Proteclion Agency.
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s Real estate instrument(s), such as conservation ¢asements or decd restrictions, shall be
recorded to ensure the protection of critical habitat areas, including aquatic resources, from
increased secondary development.

o Funding mechanisms shall be in place for long-term monitoring and management of indirect
impacts.

In order to minimize aquatic habitat fragmentation impacts associated with the CR 595 project,
the applicant shall include the construction of wildlife crossings in its road design. Prior to
permit issuance, the applicant shall provide the following:

e A plan that includes the locations and design of wildlife crossings. Given the density of high
quality habitat and wildlife in the area, the applicant shall construct an appropriate number of
wildlife crossings to address fragmentation along the route, particularly in areas with the
highest moose density as indicated on the Moose Survey Plots of Northern Marquette County
map’. These crossings shall be large cnough to accommodate larger wildlife species such as
moose, cougar and bear. The applicant shall coordinate placement of the crossings with the
MDNR and the U.S. Fish and Wildlife Service to ensure major wildlife travel corridors are
accommodated. At a minimum, wildlife crossings shall be placed along major stream
crossings. Fencing along the road to guide wildlife to the crossings shall be provided. The
design will depend on the target wildlife species and the physical characteristics of the road
corridor. Both the Federal Highway Administration and the U.S. Forest Service have
developed guidelines that can be referenced when designing wildlife crossings.

? Moose Survey Plots, e-mail from MDEQ to EPA (August 31,2012)
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Responsiveness Summary
EPA Objection to the issuance of a Clean Water Act
Section 404 permit to construct

County Road 595
December 3, 2012

Section I: Imtroduction

Background

In a January 23, 2012 public notice, the Michigan Department of Environmental Quality
(MDEQ) requested comments on whether or not to issue a Wetlands and Inland Lakes and
Streams Permit pursuant to Sections 301 and 303 of the Michigan Natural Resources and
Environmental Protection Act and Section 404 of the federal Clean Water Act (CWA) to the
Marquette County Road Commission for the wetlands filf and stream impacts associated with
constructing Marquette County Road 595 (CR 595). As initially proposed, construction of CR
595 would entail the filling of 25.8 acres of wetlands and construction of 22 stream crossings.

The permit applicant“sstated project purpose was:

“..to construct a new north-south road that (1) connects and improves emergency,
commercial and recreational access to a somewhat isolated but key industrial, commereial,
and recreational area in northwest Marquette County to US-41, and (2) reduces truck travel
from this area through the County s population centers.”

On April 23, 2012, the U.S. Environmental Protection Agency sent a letter to the MDEQ
objecting to the issuance of a 404 permit for the CR 595 project. EPA™s letter included
comments from the U.S. Army Corps of Engineers and the U.S. Fish and Wildlife Service.
Specifically, EPA found that the application failed to comply with CWA Section 404(b)(1)
Guidelines because:

¢ Practicable alternatives existed with fewer impacts to wetlands;

e The applicant had not avoided and minimized wetland impacts;

e The proposed project would have a significant adverse impact on wetland and stream
resources; and

s The proposed wetland and stream mitigation Would not fully compensate for the proposed
impacts.



A copy of EPA"S April 23, 2012 objection letter is attached,

Public Hearing

On July 11, 2012, the MDEQ) requested that EPA hold a public hearing on the federal objection
to the issuance of a 404 permit for the CR 595 project. On J uly 27, 2012, the EPA provided
public notice that it would hold a public hearing, and solicited public comments on its objection.
On August 28, 2012, EPA held a public hearing on its objection in Marquette, Michigan. The
purpose of the hearing was to gather information from the public before EPA makes a final
decision to reaffirm, modify or withdraw the federal objection to the issuance of a 404 permit.

In addition to taking oral comments at the hearing, EPA also received written comments through
September 5, 2012,

Response to Comments

The purpose of this document is to provide responses to comments received, and to explain how
EPA considered the comments received in making a final decision to reaffirm, modify or
withdraw the federal objection to the issuance of a permit.

Because of the number of comments received, EPA has not attempted to respond to all
comments individually. Instead EPA has grouped comments into general comment areas and

responded to these areas of interest. (Section II of this document.)

Michigan“s administration of the federal Clean Water Act Section 404 permit program

Section 404 of the Clean Water Act prohibits the discharge of dredged or fill material into
wetlands and other waters of the United States without a valid permit. Such 404 permits
typically are issued by the U.S. Army Corps of Engineers. However, under the Clean Water Act,
a state may be authorized by EPA to administer a Section 404 permitting program within its
jurisdiction if EPA determines that the state™s tegulatory program for discharges of dredged and
fill material into waters of the United States is substantially equivalent to Section 404 of the
Clean Water Act and associated requirements set forth in the Section 404(b)(1) Guidelines.

In 1984, EPA approved Michigan®s wetlands protection programs and authorized the state
environmental protection agency to administer a permitting program under Section 404 of the
Clean Water Act in most areas of the state. Michigan and New Jersey are the only states that
have been authorized to administer CWA Section 404 permitting programs to date.

As set forth in Section 404 of the Clean Water Act and federal regulations at 40 C.F.R. §233.50,
EPA exercises oversight of Michigan®s Section 404 permitting program to ensure the state is
administering its program in a manner consistent with the Clean Water Act and the Section
404(b)(1) Guidelines. The statute and regulations provide that the state may not issue a 404
permit for a particular project if EPA timely objects to its issuance. If the state does not satisfy
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EPA"s objections or deny the permit within timeframes specified in federal regulation, the
authority to process the permit application transfers to the U.S. Army Corps of Engineers.

Clean Water Act Section 404(b)}{1) Guidelines

Pursuant to Section 404(b)(1) of the CWA, the 404(b)(1) Guidelines were developed by EPA to
establish minimum requirements for the issuance of Section 404 permits. The Guidelines are
published in the Code of Federal Regulations at 40 CFR Part 230. The purpose of the Guidelines
is to restore and maintain the chemical, physical, and biological integrity of waters of the United
States through the control of discharges of fill material into waters of the U.S. MDEQ
incorporated the Guidelines into its regulatory framework pursuant to Michigan“s assumption of
the federal Clean Water Act Section 404 permitting program.

The Section 404(b)(1) Guidelines state that no discharge of fill material may be permitted if: (1)
a practicable alternative exists that is less damaging to the aquatic environment or (2) the
nation®s waters would be significantly degraded. The 404(b)(1) guidelines require permit
applicants to demonstrate that proposed projects represent the least environmentally damaging
practicable alternative (LEDPA) meeting the project purpose.

The analysis includes the following sequence:

- Direct impacts to wetlands and streams must be avoided wherever possible (e.g., through
construction in uplands rather than within wetlands):

- Where wetlands and streams must be impacted, these impacts must be minimized as
much as possible (e.g. through a reduced construction footprint); and

- Compensatory mitigation must be provided for any unavoidable impacts (e.g., through
wetland or stream restoration, creation or preservation).

The CWA § 404(b)(1) Guidelines require an applicant to demonstrate that practicable
alternatives do not exist which are less damaging to the aquatic environment. The alternatives
analysis should demonstrate that an applicants preferred alternative meets the criteria for being
the LEDPA to meet the project purpose. Once the LEDPA is selected, the applicant must
demonstrate that it has avoided and minimized impacts to the maximum extent possible and
compensated for any unavoidable impacts.

EPA"s le in reviewing 404 permit applications and proposed permits is to assure that all federal
requirements are met, and, in particular, to assure that projects conform to the CWA Section
404(b)(1) Guidelines. To conmiply with the Guidelines, a project must not result in significant
degradation of waters of the United States. The Guidelines require an applicant to take all
practicable and appropriate steps to avoid and minimize adverse impacts. Compensatory .
mitigation is required to ensure that unavoidable impacts will be mitigated and will not result in
significant degradation of affected waters.



When assessing compliance with the Guidelines, the EPA determines:

- Whether the least environmentally damaging practicable alternative (LEDPA) has been
identified, and wetland and stream impacts have been avoided and minimized to the
greatest extent practicable; and

- Whether proposed mitigation is sufficient to compensate for remaining unavoidable
impacts. In some cases, EPA may find that a project will result in significant adverse
impact to wetlands and streams that cannot be mitigated.

(Note: Mitigation plans cannot be finalized until the LEDPA is selected and impacts are
avoided and minimized. Nevertheless, for the sake of efficiency, EPA will review a

permit applicant™s mitigation proposals concurrent with those considerations.)

If'a proposed project does not comply with the Section 404(b)(1) Guidelines, EPA may object to
the issuance of a permit for the project.

EPA"s objection to the issuance of a 404 permit for County Road 595

In its review of CR 595, EPA objected to MDEQ issuing a permit because the project failed to -
conform to the Section 404(b)(1) Guidelines. The objection was based on the following
concerns:

- The materials included in the application and accompanying analysis did not demonstrate
that the applicant"s preferred route is the LEDPA, and therefore, it was not possible at
that time to provide the conditions necessary for issuance of a permit.

- The project would lead to the significant degradation of aquatic resources (wetlands and
streams). Approximately 75% of the proposed wetland impacts from this proposed
project would be forested wetland types which are difficult to replace resources.
Although the application outlined measures to minimize likely impacts to aquatic
resources, EPA was concerned that the magnitude of the proposed impacts to high quality .
aquatic resources along the route would be significant and the applicant failed to
adequately compensate for those impacts.

- Proposed mitigation would not fully compensate for the loss of aquatic function and
value. In particular the applicant*s proposed mitigation initially relicd heavily on
wetland creation sites which EPA believed had a low probability for success.

- Qualifiers placed by the applicant stipulating that the road be within a defined four-mile
cotridor and that it be west of the Silver Lake Basin unnecessarily eliminated alternatives
which meet the stated project purpose, and could not be used to limit the range of
practicable alternatives considered.




- The project would create indirect impacts, including sediment impacts to wetlands,
disturbances and changes to wetland flow patterns, and the spreading invasive species
along the proposed route.

- The applicant needed to analyze the effects of the proposed project in causing wetlands
fragmentation.

- The project would lead to the loss of stream finctions due to the lengths of bridges and
culverts and due to changes in hydrology and water quality.

-~ The project could cause wildlife impacts, including impacts to migratory birds, their
nests, eggs, and young.

- The project could increase amphibian and reptile (turtle) mortality
- The project could cause impacts to Kirtland*'s warbler (Sefophaga kirtlandii) and Canada
lynx (Lynx candaensis) which are protected under the Endangered Species Act and which

have the potential to be present within the proposed CR 595 corridor.

Michigan‘‘s 404 permitting process

As noted, MDEQ is authorized to administer the Clean Water Act Section 404 permitting
program in the state. MDEQ decides whether or not to issue a 404 permit for any proposed
project, and a permit issued by the MDEQ authorizes 404 activities undes CWA Section 404.
EPA does not issue 404 permits. However, EPA reviews certain permit applications and
proposed permits under its oversight authority and can object to MDEQ"s issnance of a permit.

Under Section 404(j) of the Clean Water Act, and 40 C.F.R. 233.50, if EPA withdraws its
objection in a timely manner, MDEQ may issuc the permit. However, the MDEQ may not issue
a permit over EPA"S objection. Under the Statute and regulations, if, following a public hearing
EPA reaffirms its objection, the MDEQ has 30 days within which to either issue a permit that
satisfies EPA“s objections or notify EPA that it will deny the permit. If the MDEQ does not do

- so, authority to process the permit application transfers to the U.S. Army Corps of Engineers.



Section 1I: Summary of comments received and EPA’s responses

EPA received approximately 400 comments from members of the public, a tribe, two tribal
organizations and a number of clected officials. These included oral comments recorded at the
public hearing, and comments received via letter, telephone and email prior to and following the
public hearing. Due to the large number of comments, EPA is not responding to individual
comments. Instead, BPA has grouped these comments into the following topic areas for
response:

1. Project Purpose

2. Alternatives Analysis

3. BEwvirommnental Impacts/Benefits
4. Transportation Considerations
5. Economic Considerations

6. Traffic and Safety

7. Impacts of Kennecott Eagle Mine
8. Tribal concerns

9. Mitigation

10. Hearing Process

The following is a summary of the comments received in cach of these categories, followed by
EPA™s esponse.

1. Project Purpose
Comments:

A significant number of commenters raised concerns about the stated project purpose.
Commenters stated that the true purpose of the road was to serve as a private haul road for Rio
Tinto"s Eagle Mine to carry ore to the company™s processing facility. Some comments
referenced ,,Woodland Road,* a project previously proposed by Rio Tinto to serve as a haul road
for Eagle Mine to transport ore to a processing facility called the Humboldt Mill. These
commenters belicved that CR 595 constituted the same project under a different name. Some
stated that there was no plan or need for CR 595 aside from serving as a mine haul road. Others
questioned why Marquette County rather than Rio Tinto applied for the Section 404 permit, One

6




commenter said that allowing the County to apply for a permit on behalf of a private entity set a
dangerous precedent. One commenter referred to a fraudulent permit for CR 595.

One commenter stated that the Marquette County Road Commission applied for the State 404
permit for CR 595 in order to avoid Michigan Part 632 requirements and to limit the range of
alternatives considered. Another stated that the status of the Marquette County Road
Commission as a public agency was being used to justify the need for the road even though it
will primarily be a private haul road for Eagle Mine. One commenter said that the County was

“being pressured by the mine to apply for the 404 permit. Other commenters stated that the mine
project was being piecemealed because the mine, mill and road were permitted separately to
allow for easier approval.

In contrast, other commenters cited non-mine related purposes the road would serve, such as
improved transportation and emergency access, economic growth, and reduced traffic in
populated areas. These comments are taken up in subsequent sections. (See sections entitled
Transportation Considerations and Economic Considerations.)

Some commenters believed that the project purpose could be served by existing roads. A
commenter noted that the Eagle Mine represents a short term need for the road, and stated that it
would make more sense to improve existing infrastructure. Another stated that the purpose for
the road is not well demonstrated because timber harvesting, recreation, and the Eagle Mine
currently use existing roads. One commenter stated that there is access to Northwest Marquette
County through the community of L'Anse, and around the North side of the McCormick
Wilderness by the Peshekee Grade. The commenter also stated that in severe weather, it is likely
that CR 595 would be impacted by the same weather that would impact County Road AAA, and
therefore would not benefit emergency access. One commenter said that CR 595 would be “a
road to nowhere,” stating that it would cut off the Big Bay community. This commenter said
that Big Bay has an alternate emergency route with the construction of a new bridge on 510.

Response:

The County*s stated purpose for the CR 595 project was:

“_..10 construct a new north-south road that (1) conmects and improves emergency,
commercial and recreational access to a soniewhat isolated but key indusirial, commercial,
and recreational arvea in nortinvest Marqueite County to US-41, and (2) reduces truck travel
Sfrom this area through the County’s population cenfers.”

While federal regulations require applicants to define the purpose for each project as part of the
Section 404 permit application process, the Section 404(b)(1) Guidelines and federal regulations
do not directly address the concerns raised by commenters regarding how the project purpose
should be defined. Generally speaking, EPA provides deference to applicants in how the
purpose for any particular project is defined, and to the State in how it interprets state
requirements regarding project purpose. An important caveat is that a project purpose should not
be defined so narrowly that it precludes a meaningful analysis of alternatives. As discussed in
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the introduction to this document, in all states with the exception of Michigan and New Jersey,
the U.S. Army Corps of Engineers (ACOE) is the CWA Section 404 permitting authority. The
ACOE"s Standard Operating Procedures for the Regulatory Program state:

“The overall project purpose is used for evaluating practicable alternatives under the
Section 404(b)(1) Guidelines. The overall project purpose must be specific enough to define
the applicant’s needs, but not so restrictive as to preclude all discussion of alternatives.”’

The EPA follows the ACOE guidance on this matter in oversecing the Michigan 404 permitting
program. In the present case, EPA did not dispute the project purpose as stated in the permit
application for CR 595. EPA did raise objection, however, when the applicant interpreted its
project purpose to allow only for routes falling within a specific 4-mile wide corridor. In its
April 23, 2012 objection letter, EPA stated:

“Because the project purpose affects the range of alternatives, it should not be (oo
narrowly defined so as to limit alternatives. Qualifiers placed by the applicant ... include
the stipulations that the road be within a defined four-mile corridor and that it be west of
the Silver Lake Basin 1o provide access in the event of a “catastrophic flood event, such
as occurred in 2003." ... These restrictions unnecessarily eliminate alternatives which
meel ihie stated project purpose, and may vot be used io limit the range of practicable
alternatives considered. We believe other alternatives will meet the project purpose and
that MDEQ should ensure these are appropriately analyzed. ”

EPA continues to believe that routes outside of this 4-mile corridor would satisfy the stated
project purpose,

EPA is aware that Woodland Road, LLC previously applied for a 22 mile road primarily for use
by Eagle Mine ore haul trucks and lumber trucks. Woodland Road impacts would have included
26 acres of primarily high quality forested wetland and 23 stream crossings. EPA, the U.S.
Army Corps of Engineers and the U.S. Fish and Wildlife Service objected to the project, and it
was subsequently withdrawn by the applicant.

EPA recognizes that the proposed County Road 595 largely follows the same route as the
proposed “Woodland Road.” While EPA objected both to the proposed Woodland Road and the
- proposed CR 595, these objections did not call into question the project purpose in either case.
EPA continues to focus on concerns regarding the alternatives analysis, avoidance and
minimization of impacts and compensatory mitigation, rather than the project purpose.

2. Alternatives Analysis

Comments:

'U.S. Army Corps of Engineers, July 1, 2009




A number of commenters stated that there were available alternatives other than the construction
of CR 595 that would meet the project purpose. Some commenters requested that a thorough
analysis of additional alternatives be completed. The alternatives suggested by commenters
focused on the need to haul ore and included upgrading and using CR 550, using CR 550 with an
extension of CR HQ Target Road northwest of Wright Street to keep truck traffic out of
Marquette, or using CR 550 to Forestville Road and U.S. 41. Some stated that upgrading
existing roads would be less environmentally damaging than constructing a new road. One
commenter stated that cost should not be an issue in choosing the least damaging practicable
alternative.

Other comments reference alternative approaches to hauling ore, such as via rail lines in
combination with existing roads. A number noted that this was an alternative considered during
discussion on the Woodland Road proposal and questioned why it is no longer under
consideration.

Several commenters stated that CR 595 was the best alternative if cost and topography of the
area were considered. Others stated that CR 595 was the only reasonable alternative other than
to route trucks through Marquette.

Response:

Many comments related to the various alternatives were focused on specific benefits, such as
environmental, economic, transportation, traffic and safety benefits. EPA has summarized and
responded to these specific comments in other sections of this document, and is not repeating
them here.

The Section 404(b)(1) Guidelines require an applicant to demonstrate that practicable
alternatives do not exist which are less damaging to the aquatic environment. The alternatives

analysis should demonstrate that an applicant“s preferred alternative meets the criteria for being
the least environmentally damaging practicable alternative (LEDPA) to meet the project purpose.

EPA evaluated alternatives based on the Section 404(b)(1) Guidelines to determine whether the
applicant had demonstrated that CR 595 represents the LEDPA. In carrying out its review of the
404 permit application for CR 595, EPA evaluated a number of alternatives. The application
described nine alternative routes:

1. Dishno Route

2. Mulligan Plains Fast Route

3. Mulligan Plains West Route

4. Peshekee Route



5. Red Road - Sleepy Hollow Route

6. CR 510 Route

7. CR 550 Route

8. CR 595 (applicants preferred alternative)

9. Sleepy Hollow Route

A map illustrating these routes is included as Attachment 2 to this document.
In its application, Marquette County contended that of these alternatives only CR 595 was viable.

Based on its review, EPA determined that:

- The impacts of the Dishno and Peshekee Routes included 47 and 68 acres of direct
wetland impacts and 29 and 25 stream crossings, respectively. Because of the quantity of
aquatic resource impacts associated with these two alternatives, EPA agreed that the
Dishno and Peshekee Routes could be considered “no build alternatives.”

- CR 550 and portions of CR 510 are existing primary all-season county roads. EPA
stated that they would not meet the stated project purpose because they would not reduce
truck traffic through Marquette population centers. Therefore EPA agreed that these
could be eliminated from consideration.

- Although the applicant did not provide estimated impacts of the Mulligan Plains West
Route in its Alternatives Analysis, it was clear to EPA during pre-application discussions
that direct aquatic resource impacts were lower for this alternative than those for the
County“s preferred alternative. EPA understood that this alternative was not pursued
because the Nature Conservancy holds a conservation easement bisecting the route.
Because of this easement, EPA ultimately agreed that this route could be eliminated from
consideration,

- The estimated impacts of the Mulligan Plains East Route include 25.2 acres of wetlands
impact and 12 stream crossings. The application eliminated this alternative primarily
because of “an extremely difficult crossing of the Yellow Dog River.” Although a bridge
would clearly add cost to any new road, it was not clear to EPA that the additional cost
would make the project infeasible. EPA™s review of available information jndicated that
the aquatic resource impacts may have been overestimated for this alternative, and
indirect impacts of this alternative may be fewer than for the County™s preferred
alternative. EPA recommended that the applicant quantify the bridge cost and reassess
aquatic resource impacts.

10




- EPA believed that the Red Road-Sleepy Hollow alternative was not given due
consideration within the alternatives analysis, largely because of the additional length
compared to CR 595, which would increase construction costs. Despite the additional
djstance between the Kennecott Mine and Humboldt Mill, EPA stated that this alternative
met the stated project purpose and may be practicable. Estimated impacts include 13.04
acres of direct wetland impacts and 35 stream crossings. Because this alternative would
include improving existing CR 510 for the northern 12 miles of the route, indirect
impacts to aquatic resources would be fewer than would be expected with new road
construction. EPA stated that the applicant needed to provide a more comprehensive
evaluation of this alternative.

- In addition to the alternatives shown in Attachment 2 (Figure 4-2), two additional
alternatives - CR 510/Red Road/Gold Mine Lake Road and CR 510/Red Road/Callahan
Road - were eliminated from consideration during the Woodland Road alternatives
discussion based on a comparison of wetlands within a 300 foot corridor along the
proposed route. EPA agreed that these alternatives did not warrant further consideration
as part of the CR 595 alternatives analysis.

EPA stated that the applicant should also consider the indirect and cumulative impacts before
eliminating alternatives. The marginal increase of aquatic impacts from expanding an existing
road may be preferable to impacts to relatively undisturbed aquatic systems. (For example, the
Red Road/Sleepy Hollow alternative contains more stream crossings than the County's preferred
alternative, but indirect and cumulative stream impacts may be fewer than those for CR 595
because the majority of these stream crossings already exist.)

In reviewing the application, EPA deferred to MDEQ, as primary regulatory authority, to
evaluate the applicant™s dated project purpose. EPA did not raise objection to the applicant™s
project purpose as defined. The County*s stated purpose for CR 595 was:

“...10 construct a new north-south road that (1) connects and improves emergency,
commercial and recreational access fo a somewhat isolated but key industrial, commercial,
and recreational area in northwest Marquette County to US-41, and (2) reditces truck travel
from this area through the County’s population centers.”

EPA did raise concerns when the applicant interpreted its stated project purpose so as to narrow
the scope of alternatives to a specifically defined geographic corridor. This is discussed further
in the section of this document entitled “Project Purpose.”

In its initial review of the alternatives analysis EPA focused on practicable alternatives to CR
595 (the County's preferred alternative) that would meet the project purpose. EPA determined
that these include Mulligan Plains East and Red Road/Sleepy Hollow. EPA noted that these
routes would have fewer impacts to aguatic resources. Based on its review, EPA stated that the
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materials included in the application did not demonstrate that the County's preferred route is the
least environmentally damaging practicable alternative (LEDPA).

Since its April 23, 2012 letter, the MDEQ and EPA have received additional information from
the applicant regarding the three alternatives of interest. The following table describes the
applicant”s final analysis of the remaining three alternatives and includes information on aquatic
resource impacts, construction costs, total route length and length of new road.

Alternative Total Wetlands Replacement & Miles of Length Construction
Filled New Stream New Road Cost
Crossings

CR 595 24.3 Acres 1977 16.7 20.9 mi $82 miltion
Mulligan 15.7 11/16 20.7 259 mi $126 million
Plains East

Red Road/ 18.3 26/6 9 39.9 mi $107 million

Sleepy Hollow

It is important to emphasize that EPA"S review focused on those alternatives deemed to meet the
project purpose. Some commenters noted comparisons between CR 595, Mulligan Plains East
and Red Road/Sleepy Hollow. One commenter noted, for example, that CR 595 would have the
most environmental impacts of the three. However, a large number of comments that EPA
received regarding the benefits or impacts of the project compared the building of CR 595 to
other options (such as the use of CR 550) which do not meet the project purpose.

For example, many commenters compated the benefits and impacts of constructing CR 595 to
reliance on existing routes such as CR 550 and CR 510. EPA acknowledges that these routes
would meet some of the purposes implicit in the stated project purpose for CR 595, such as the
transport of ore from the Kennecott Eagle mine to its Humboldt Mill processing facility. While
EPA agrees that CR 550 and CR 510 may meet this objective (CR 550 is the state™s designated
haul road for Eagle Mine), EPA recognizes that these routes do not meet other project purposes
such as reducing truck traffic through population centers.

Explicit or implicit in many comments received was an assumption that CR 595 is the only
alternative available to meet the County*s goal of building a new road. One elected official
stated its perception that CR 595 was the only available option because funding for an alternative
route is not available.
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A letter from the Marquette County Board of Commissioners to EPA dated July 5, 2012 stated
that “...if EPA did not remove its objection to the project an opportunity for a private entity,
Kennicott Eagle Mine Company (KEMC) to pay the cost for a critically needed public road will
be lost. Marquette County cannot afford to build this road; that is one of the reasons why it has
never been built. KEMC will not pay for the CR 510/Red Road/Sleepy Hollow alternative route
due to an unfavorable cost analysis, and Marquette County Board considers the CR 510/Red
Road Sleepy Hollow route a “no-build” alternative...”

As discussed elsewhere in this response, EPA is responsible for assuring that the LEDPA is
selected. While cost can be a factor in this analysis, it is not the only factor, nor the primary
factor. A LEDPA decision should not be made based on a cost benefit analysis. An applicant™s
preference of one alternative to the exclusion of all others is not appropriate or consistent with
the Section 404(b)(1) Guidelines, because this would too narrowly restrict the range of options.
EPA rejects the premise that it is appropriate to eliminate an alternative as not viable simply
hecause a third party does not choose to pay for it. Such an approach is not consistent with the
Section 404(b)(1) Guidelines, and serves to inappropriately narrow the range of alternatives
under consideration. Nevertheless, given that the expected cost differentials related to
construction of the three alternatives, EPA believes it is appropriate to reconsider its LEDPA
decision in light of these costs.

Following EPA*s objection letter, the applicant submitted additional information related to the
costs of the three alternatives. Based on this information the cost to construct Red Road/Sleepy
Hollow route is estimated to be $25 million (30%) greater than to construct CR 595. The cost to
construct Mulligan Plains East is estimated to be 44 million (54%) greater than the cost to
construct CR 595. EPA notes that there are no established criteria for determining whether or
not such cost differentials make these alternatives impracticable. Rather, such decisions must be
made on a case-by-case basis. In a September 17, 2012 letter to EPA, MDEQ indicated that it
considers CR 595 to be the least environmentally damaging practicable alternative which meets
the project purpose. In this particular case, based on EPA®s review of the cost estimates for these
alternatives, EPA is deferring to MDEQ™s determination that CR 595 is the LEDPA, because
other alternatives are not practicable.

Several commenters made reference to alternatives that were not part of Marquette County™s
application, and therefore, were not evaluated by EPA. Some questioned why these alternatives
were not included in the original alternatives analysis. Certain of these alternatives would allow
heavy truck traffic to bypass populated areas, while primarily using and improving existing
County Roads. EPA agrees that upgrading existing roads would have fewer wetland and stream
impacts than constructing a new road. As a general matter however, EPA views these
alternatives as not fully meeting the project purpose. For example, EPA received suggestions
that the CR 550 route could be used with the addition of a bypass around the city of Marquette.
EPA agrees that this option would meet part of the project purpose in that it would reduce truck
traffic through this population center. This option would not address other aspects of the project
purpose such as improving access to isolated arcas in Northwest Marquette County (since it
relies on existing infrastructure). While these options could be considered in the context of a
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new or different project purpose, EPA is withholding any opinion on them at this time in the
context of reviewing the CR 595 project.

Similarly, some commenters mentioned the alternative of transporting mine ore using rail rather
than trucks. Again, while this option would fulfill part of the purpose for CR 595, it would not

fulfill many other aspects of the project purpose. For this reason, the EPA is taking no position

on this option in the context of its decision on CR 595.

One commenter noted that some alternatives have been eliminated from consideration by the

applicant because of cost. As noted above and elsewhere in this document EPA believes that
cost is one aspect of determining whether an alternative is practicable. -

3. Environmental Impacts/Benefits

EPA received a significant number of comments regarding the impacts of building, or not
building, CR 595. These have been segregated into specific areas of concern below:

Comments on linpacts of Road Construction

A number of commenters generally objected to the construction of County Road 595 because it
would have a significant adverse impact to aquatic resources (streams and wetlands), including
approximately 25 acres of wetlands impacts. These specific concerns also included indirect .
impacts such as an increased risk of invasive species due to the construction and operation of CR
595. Some comments spoke more generally of the importance of clean water, the environment,
and natural features to the community. Many emphasized that protecting these resources is more
important than constructing a new road. A number of commenters encouraged EPA to reaffirm
its objection to CR 595. Some agreed with EPA that the relative impacts to wetlands would be
less for other build options under consideration.

Others felt that the number of acres of wetland that would be impacted is small compared to the
total wetlands in the area, and there is no need for more wetlands in Marquette County. Others
felt that these impacts should not be weighted as highly as other concerns such as safety.

A particular concern expressed was that that CR 595 would negatively impact wildlife, such as
moose, by destroying wetland habitat and fragmenting both wetland and upland habitat. A
comment from the Michigan Department of Natural Resources, Department of Transportation,
and Department of Agriculture and Rural Development noted that “the applicant has agreed to
work with the Department of Natural Resources concerning their wildlife concerns by jointly
developing a plan that addresses the need for both habitat replacement and wildlife travel
corridor specifics.” One commenter stated that wetlands are not a valuable habitat unless they
are open water such as cattail marshes, and that since CR595 would not impact cattail marshes,
no beneficial wildlife habitat would be impacted.

Specific comments were received regarding how the road was designed within the proposed road
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corridor. Some stated that Marquette County Road Commission had done a good job designing
the road to minimize adverse impacts, and with the proper environmental safeguards such as
properly designed stream crossings, there will be no adverse impact on wetlands and streams.
Another thought that the new crossings would even be an improvement over existing degraded
stream crossings. Others believed that impacts could be minimized further. For example, one
comment noted that a slower speed mine haul road that could have more curves would allow it to
avoid more wetlands and reduce some of the environmental destruction associated with the high
speed road proposed.

Response:

In its April 23, 2012 objection letter, EPA stated that the construction of CR 595 would lead to
the significant degradation of aquatic resources, including the direct impact associated with
filling high quality wetlands and construction of stream crossings, and the indirect impacts to
wetlands, streams and wildlife habitat.

The construction of CR595 would result in approximately 25 acres of wetland being filled. EPA
notes that wetlands and streams in four different watersheds would be impacted by the proposed
road. The wetland community types that would be filled include Hardwood-conifer Swamp,
Rich Conifer Swamp, Northern Shrub Thicket, Northern Wet Meadow, Northern Hardwood
Swamp and Poor Fen and Muskeg. Three of the wetland types that would be filled during road
construction have been listed by the Michigan Natural Features Inventory as vulnerable to
extirpation (elimination) in Michigan. These communities include Hardwood Conifer Swamp,
Rich Conifer Swamp and Northern Hardwood Swamps. These particular types of forested
wetland communities provide habitat for a unique suite of wildlife species (bobcat, wolf, fisher,
marten, and a number of migratory birds including the state threatened Cerulean Warbler) and
are difficult, if not impossible, to create or replace. In conirast, the emergent or catfail marsh
type of wetland community typically provides habitat for ducks, muskrats and other fairly
common wildlife species, and are relatively easy to restore or replace. For these reasons, EPA
disagrees with the comment that cattail marshes are the only wetlands that are high quality, and
that the wetlands that would be impacted by CR 595 are of little or no value as habitat.

As stated by one commenter, Marquette County still has the majority of the wetlands that were
present before the 1900's. However, in a 1996 study of Michigan wetlands, Patrick Comer
(Wetland Trends in Michigan since 1800: A Preliminary Assessment, 1996) found that in
Marquette County there has been a significant shift in wetland type due to the conversion of
mixed Conifer Swamp to other wetland types. The majority of the wetlands that would be filled
to construct CR 595 would be the same wetland types that have been lost in the past. The
permit application for CR 595 indicates that mixed conifer swamp wetland types range from
abundant to moderately abundant along the proposed road corridor. Not only is the loss of
additional areas of rare wetland types a concern to EPA, but forested conifer and hardwood
wetlands are difficult, if not impossible, to replace or re-create. Northern Forested Swamps are
among the most diverse plant communities in the upper Midwest. Forested wetlands provide
habitat for more than 25% of northern Michigan®s wildlife species. They provide habitat for a
number of threatened or endangered species.
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The filling of 25 acres of wetland would also result in the Joss and degradation of habitat for
wildlife species. The clearing of trees from the 21 mile fong road corridor will fragment a
significant portion of the wildlife habitat that exists along the road alignment. The fragmentation
would be a significant physical barrier to wildlife movement and would likely increase wildlife
mortality. Moose is one of the wildlife species likely to be adversely impacted by construction
of CR 595. The proposed CR 595 alignment cuts through habitat that is frequently used by
moose. CR 595 would be a significant physical barrier to movement for moose and is likely to
result int an increase in moose mortality due to vehicle-moose collisions. Habitat fragmentation
will also lower habitat quality for bird species that are dependent on large blocks of undisturbed
forest for nesting habitat. The construction of a new road along the CR 595 alignment will also
provide a corridor for the spread of invasive plant species which would contribute to the
degradation of high quality wetland plant communities found along the road corvidor as well as
degrading wildlife habitat. - '

EPA notes that other alternatives under consideration (Mulligan Plains East and Red Road
Sleepy Hollow) would have fewer environmental impacts than would constructing CR 595,
because these would rely more upon existing roadways than would CR 595. In terms of absolute
numbers of wetland acres that would be filled, CR 595 has the greatest impact, and Mulligan
Plains East has the least.

The number of acres which would be impacted under the three alternatives is summarized as
follows:

Alternative Total Wetlands
Filled

CR 595 24.3 Acres

Mulligan 15.7

Plaing East

Red Road/ 18.3

Sleepy Hollow

In addition to the size of wetland impact, EPA also considered the relative quality of wetlands to
be impacted. The CR 595 corridor contains the highest percentage of high quality forested
wetlands (75%), followed by the Mulligan Plains East corridor (60%), with the Red Road Sleepy
Hollow corridor containing the lowest percentage of high quality forested wetlands (50%).
Therefore CR 595 would not only impact the greatest amount of wetland, but the impacted
wetlands would be of the highest quality, and vulnerable to extirpation in Michigan.
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An August 27, 2012 letter from the Michigan Department of Natural Resources notes that the
applicant has agreed to work with the MDNR to address their concerns regarding the need to
replace wildlife habitat and to address wildlife travel corridor concerns. The application includes
an invasive species monitoring and management plan. EPA views these as positive approaches
to minimizing impacts related to new construction; however as discussed in the section entitled
Mitigation, the applicant”s mitigation plan is incomplete.

EPA acknowledges that some of the cxisting crossings in the arca are impaired. Many of these
arc logging roads that have not been properly constructed or maintained. EPA recognizes there
is benefit associated with repairing these crossings which would accompany the construction of
CR 595. In the absence of this, it is the responsibility of the land owners to ensure the proper
construction and maintenance of stream crossings on their property.

Comments Regarding Secondary Development

A number of comments relayed a general concern about the loss of pristine wilderness arcas that
would accompany increased development following the construction of CR 595. Others
disagreed, stating that the CR 595 area is not a pristine wilderness and has undergone more than
a century of logging, and has many existing seasonal and recreational roads.

One commenter outlined concerns that the construction of CR 595 would lead to additional
impacts (from large staging areas and gravel pits), and the development of power lines and more
camps, roads, and stream crossings. EPA also received a comment stating that the Michigan
Department of Natural Resources had requested that the applicant limit the building or
connection of secondary roads in critical habitat areas, and this would be done through the
placement of conservation easements, deed restrictions, or purchasing land.

Response

The Section 404 (b)(1) Guidelines require secondary impacts to be considered as part of the
overall assessment of adverse impacts to the aquatic ecosystem. EPA acknowledges that the
construction of CR 595 may allow access to previously undeveloped areas. Secondary
development of areas along the road corridor could adversely impact wildlife habitats, and result
in adverse impacis to additional wetlands and streams. Secondary impacts could include further
fragmentation of wildlife habitat including wildlife travel corridors, degradation of wetland high
quality wetland communities and degradation of stream habitat. New road construction or
additional development along the CR 595 corridor is likely io cause additional disruption to
wildlife travel corridors. Secondary development may contribute to the degradation of wetlands
due to habitat fragmentation, introduction of invasive species and disruption of wetland
hydrology through alteration of surface flow patterns within the impacted watersheds or within
wetlands. In addition, the construction of new secondary roads and new development has the
potential to adversely impact stream habitat and water quality due to the addition of
pollutants such as sediments and road salt to streams, the degradation or loss of stream buffer
areas and may also have an adverse impact on stream channel stability.
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EPA has considered the potential for construction of CR 595 to have adverse secondary impacts
on the aquatic ecosystem and finds that to ensure that there is not significant degradation of
aquatic ecosystems, the construction of secondary roads and development should be limited

in areas with high quality wetland or stream resources. EPA notes that the Michigan
Department of Natural Resources has requested that the applicant limit development and the
construction of secondary roads to CR 595 in critical habitat arcas. EPA fully supports this
approach to minimizing adverse secondary impacts to aquatic ccosystems and critical wildlife
habitat.

Comments Regarding Operational Impacts

EPA received several comments generally objecting to County Road 595 because there were
concerns that runoff of road salt, sediment, vehicle oil and pollutants will contaminate the land,
streams, and wetlands along the proposed route. Comments noted concerns that CR 595 will
introduce road salt to stream crossings that have not previously been subject to salt, and these
new stream crossings will likely become stream degradation points. A commenter stated that
road salt impacts would be expected up to 650 feet from roadway on each side (2000 acres of
damage) and sand impacts to drainage ditches. A commenter noted that trees along US 41 had
been damaged and predicted the same would happen along CR 595. EPA also received a
comment outlining concerns that because the road would be used to haul ore, and ore dust is
highly reactive, especially in an aquatic environment, the spillage and tracking of ore dust would
have negative effects on the environment along the corridor.

Response

The applicant has proposed using a number of Best Management Practices (BMPs) to protect
water quality and disturb surface water flows a little as possible. Some of the BMPs include
using equalizer culverts and porous material for road bed construction in wetland areas. These
BMPs are intended to allow for the movement of groundwater through the road bed. The
applicant has also proposed to route surface water runoff from the road away from streams in
order to allow sediment and other pollutants to settle out of the water before it is returned to
wetlands or streams along the corridor. However, even with these BMPs, the construction of CR
595 would likely result in a number of wetlands and streams being newly exposed to salt and
other pollutants. Exposure to road salt and other pollutants associated with road runoff has been
shown to result in the degradation of both wetland and stream quality. Furthermore,
maintenance of BMPs is vital for them to function properly. The majority of the riparian
wetlands within the road corridor were found to be high-functioning based the Michigan Rapid
Assessment Method. The construction of CR 595 is likely to have an adverse effect on flood
storage functions of the wetlands in the road corridor, especially during spring thaws in years
with heavy snow accumulation. Stream habitat quality may degrade due to changes in channel
configuration at road crossings and exposure to salt and other pollutants.

Regarding the concern about fugitive ore dust from the hauling of sulfide ore along CR 595,
EPA notes the transport of materials is not regulated by Section 404 of the Clean Water Act.
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EPA recognizes this is a concern, and although ore transport is not part of this federal review, we
nole that the MDEQ requires the proposed Mine Plan to include a description of ore management
and transport as part of the Michigan Part 632 permit process. The applicant is also required to
include provisions to prevent release of contaminants to the environment from ore or waste rock
during transportation. The public may wish to contact MDEQ for more information on the
Michigan Part 632 permit*s requirements.

Impacts of Carbon Emissions

Several commenters stated that the construction of CR 595 would significantly reduce the
number of miles that ore trucks would have to drive from the Eagle Mine to the processing mill.
Therefore, carbon emissions would be reduced resulting in an environmental benefit. EPA
agrees that reducing the number of miles that ore trucks will have to travel should lower carbon
emissions; however, there are other factors to consider that may reduce or eliminate these
savings in carbon emissions.

The life of Eagle Mine is expected to be about eight years. Therefore the environmental benefits
from reduced carbon emissions from ore trucks traveling from the mine to the processing facility
will be limited to that time frame. Also, it has been documented that trees take up and store
carbon as part of the photosynthesis cycle. The permanent loss of trees within a road corridor
will result in the permanent long term loss of carbon uptake by those trees. Finally, the
construction traffic that would result from the construction of CR 595 itself will contribute a
short term increase in carbon emissions during road construction. There would also be an
expected increase in long term emissions due to the need to maintain 21miles of a new all season
road.

EPA believes that there are potentially conflicting influences on carbon emissions related to the
construction of CR 595 versus other alternatives. These conflicting influences are not quantified.
If they were to be quantified it would be important to do so, not just for the short term when the
Eagle Mine is active, but over a longer timeframe. Due to the many uncertainties involved, EPA
does not believe that an assessment of relative carbon emissions can be used as a factor in |
determining which route is the least environmentally damaging practicable alternative.

Comments Regarding Air Quality:

Some commenters stated that because of its shorter distance, the CR 595 alternative would result
in better air quality, and that EPA should consider this in addition to water quality.

Response:

EPA agrees that the shorter route for CR 595 can be expected to lead to fewer emissions and
potentially better air quality than longer routes. EPA also agrees that this factor should be
considered in EPA*s decision, although in the context of the 404 decision, primary consideration
must be focused on wetland and stream impacts.
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The applicant submitted information regarding expected impacts to air quality for various routes,
mcluding CR 595, Red Road/Sleepy Hollow and CR 550. Pollutants included criteria pollutants
(PM10, PM 2.5, NOx SOx, CO, VOC) and greenhouse gases (CO2, CH4). This information
concluded that the ratio of aggregated emissions for CR 550 would be 2.3 times that of CR 595,
and the aggregate emissions for Red Road Sleepy Hollow would be 1.6 times that for CR 595.

Marquette County, Michigan is currently attainment for all National Ambient Air Quality
Standards (NAAQS). While there are no specific transportation related requirements for
attainment areas, the applicant prepared an assessment of mobile source emissions. The mobile
source inventory was developed using 2005 MDOT emission factors for VOC and NOx, and
from the EMFAC 2007 (v2.3) BURDEN model for the remaining NAAQS poliutants. EPA
notes that the Motor Vehicle Emissions Simulator model (MOVES2010) is EPA's official on-
road mobile source emission factor model for use outside of California. To accurately capture
mobile source impacts from this project the MOVES model should have been used.
Nevertheless, while it is clear that a longer route would result in more air pollutant emissions,
this area is in attainment for all NAAQS, therefore higher emissions should not be the primary
criteria for choosing one road over another.”

4. Transportation Considerations

Many comments highlighted the transportation benefits that CR 595 would bring to the area.
Some comments emphasized the improved response times for emergency vehicles. Other
comments discussed the benefits that would be provided through better access to remote parts of
the area, resulting in easier access to local camps, hunting and recreation. Others disagreed,
saying that construction of CR 595 would compromise current recreational opportunities.

Some commenters specifically noted that response times would be improved for fire suppression
in the Yellow Dog Plains and for emergency and law enforcement access in northwestern
Marquette County. Improved year-round access to both private and public lands for recreational
purposes and to Powell Township was also noted.

Some commenters noted that flooding had occurred in the past, and that CR 595 would provide
emergency access in the event of future flooding events. Others viewed this as a faulty rationale,
stating that the flooding referred to was due to dam failure, and that safegnards have since been
put in place to prevent a recurrence of such an incident.

‘Another commenter noted that CR 595 would reduce travel times for Eagle Mine employees.
Another stated the opinion that if CR 595 were not built, no new roads will ever be built in the
area.

One commenter stated that CR 595 is consistent with the objectives of the Marquette Township's
road facilities plan and will have minimal impact on other jurisdictions. One commenter noted
that there is no federal or state funding for bypass routes to mitigate impacts on the City of

* Michael Leslic, EPA. Personal communication.
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Marquette should CR 595 not be built. Other commenters made references to plans under
consideration for local bypass routes.

Some comments identified benefits to Powell Township that would result from CR 595.
However one commenter stressed that CR 595 would take resources away from Powell
Township and cause serious economic harm. One comment called CR 595 ,a road to nowhere™
which would cut off the Big Bay community.

. One comment noted that CR 595 would have a negative impact on the culture of the area, saying
that the inconvenience that comes with living in rural areas is part of the culture.

In contrast to the comments that CR 595 will improve emergency response to the area, one
comment stated that Big Bay has an alternate emergency route with the construction of a new
bridge on 510 and does not need CR 595.

Response:

‘EPA recognizes that new roads typically provide access to arcas that were previously less
accessible. EPA acknowledges that individuals will have varying views on whether this
increased access represents a positive or negative change. For the purpose of its review of the
404 permitting process, EPA is limiting itself to the question of whether the increased access is
consistent with the stated project purpose for the project. EPA generally believes that the
transportation benefits promoted by those commenters who support the construction of CR 595
are, in fact, consistent with the stated project purpose.

For example, EPA agrees that CR 595 would “connect and improve emergency, commercial and
recreational access to a somewhat isolated but key industrial, commercial, and recreational area
in northwest Marquette County to US-417 as stated in the applicant”s project purpose.

EPA also notes however that most comments received on the topic of transportation benefits
appear to compare the benefits associated with CR 595 to reliance on the existing transportation
routes. As discussed elsewhere in this document, for the purpose of the 404 process, such
comparisons should be made between those alternatives that meet the project purpose. In
addition to CR 595, the Mulligan Plains East and Red Road/Sleepy Hollow alternatives would
meet the project purpose. EPA belicves that constructing these alternative routes would
necessarily provide for the same types of transportation benefits as would CR 595. EPA assumes
that, because the routes differ in their location and access points, there will be trade-offs in terms
of the relative benefits of the three roads, and that these benefits may depend on the perspective
of the individual traveler.

In summary EPA has not attempted to determine which route is best from the standpoint of

transportation and access. Instead EPA has simply concluded that these alternatives would meet
the project purpose of improving transportation and access.

21



5. Economic Considerations
Comments:

A number of commenters discussed what they believed to be the economic benefits of
constructing CR 595. Some commenters stated that there is a need to create jobs in Marquette
County, and that constructing CR 595 would create jobs and promote economic growth. One
commenter noted that it is unprecedented to receive 60 to 100 million dollars of private
investment in public infrastructure. Another stated that EPA should not stand in the way of
private investment and jobs. Another stated that CR 595 would serve the entire future mining
district and not just one mine. Some emphasized that CR 595 would benefit the logging industry
through savings in time and fuel costs. Another said that CR 595 would benefit the aggregate
industry. Another stated that building CR 595 will prevent taxpayers from paying for damage
done to existing public roads.

Other commenters stated that boilding CR 595 would have negative economic consequences,
One commenter felt it would damage the local tourist economy. One stated that more jobs
would be created by improving existing roads instead of building CR 595, and without the
destruction of one of the special undeveloped wild areas of the Upper Peninsula of Michigan.
One commenter said that investment in road and bridge repair creates 9 percent more jobs than
does new construction. One commenter stated that CR 595 would take resources away from the
Big Bay/Powell Township Community, and bring serious economic harm to Powell Township.
Other commenters expressed concerns that the public will need to maintain CR 595 long-term,
and that there is no money in the County budget to maintain the road. One stated that taxpayers
should not have to pay for long term maintenance, and that the county cannot atford to maintain
roads it already has.

Response:

EPA recognizes that there is wide diversity of opinion regarding the economic impact of the
proposed CR 595 project. Questions of economic benefit are generally outside of EPA“s
purview when making a decision on whether to reaffirm, modify or withdraw an objection to the
issuance of a 404 permit.

As discussed in the introductory section of this document, EPA must consider whether the
project complies with the Section 404(b)(1) guidelines. This includes assuring that there are no
practicable alternatives which are less environmentally damaging. As discussed in the section of
this Responsiveness Summary entitled Alternatives Analysis, when determining whether an
alternative is practicable, one factor that can be considered is cost, including capital, operational
and maintenance costs.

In response to commenters who asserted that the County does not have sufficient funding to

maintain CR 595, should it be built, EPA notes that, regardless of the financial impact on the

county that may accompany the additional maintenance responsibilities for CR 595, good

maintenance would be an expectation. Failure to provide such maintenance can result in adverse
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environmental impacts. Because any permit issued by MDEQ would include operation and
maintenance provisions, EPA assumes that the required maintenance will be performed, or that
MDEQ will take corrective action if it is nof.

Most of the comments related to the economic impacts of building CR 595 were framed in
comparison to a reliance on existing infrastructure. As discussed elsewhere in this document,
EPA®s primary concern in review of the 404 permit application is to identify the least
environmentally damaging practicable alternative (LEPDA) consistent with the project purpose.
EPA considers CR 595, Mulligan Plains East and Red Road/Sleepy Hollow all to be alternatives
which are consistent with the project purpose. Reliance on existing CR 550 or CR 510, which
may be a viable option for local consideration, was not a consideration for EPA because these
options are not consistent with the applicants project purpose.

EPA believes that many of the factors raised by commenters with respect to the economic
impacts of CR 595 are also likely to be factors in the construction of Mulligan Plains East of Red
Road Sleepy Hollow alternatives, although the degree to which these factors apply may vary
depending on the alternative selected. For example, some commenters stated that construction of
CR 595 will lead to the creation of new jobs. It was generally not explained how the

construction of CR 595 would lead to new jobs, however some comments referenced the creation
of construction jobs for building CR 595. If constructing CR 595 will lead to the creation of new
jobs then it is Jogical to assume that constructing one of the other two alternative routes would
also lead to the creation of new jobs, although the extent of this impact may be different in the
three cases.

As a general matter the question of economic impact is of secondary consideration under the
Section 404(b)(1) Guidelines, and EPA is not drawing conclusions about the relative merits of
the alternatives from an economic standpoint. However, in one respect economics does play a
role in EPA"s decision. When determining the least environmentally damaging practicable
alternative, it is appropriate to consider the costs of various allernatives. While practicability
certainly includes consideration of technical feasibility and other non-monetary factors,
practicability can also take into account cost.

Following EPA“s objection, Marquette County provided additional information on construction
costs for the three alternatives under consideration.

CR 595: $82 million
Mulligan Plaines East: $126 million
Red Road/Sleepy Hollow:  $107 million

Several caveats are worth mentioning. First, these figures were provided by Marquette County
and have not been verified by EPA. Nevertheless, EPA has relied on this information in its
deliberations. Second, these costs are for construction and do not include maintenance costs.
Third, the costs do not include costs for wetland and stream mitigation. As discussed under the
section of this document entitled Alternatives Analysis, EPA is deferring to MDEQs
determination that CR 595 is the LEDPA, because other alternatives are not practicable.
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In a final note related to economics, the state of Michigan has provisions under its state rules for
determining whether proposed projects are in the public interest, and Michigan takes economic
impacts into consideration in undertaking its public interest review.

6. Traffic and Safety
Comments:

Many comments stated that the CR 595 should be built to prevent ore haul trucks from passing
through residential areas. In particular, commenters stated that the CR 595 should be built to
prevent ore haul trucks from going through the City of Marquette on Wright Street because
Wright Street has many residences and businesses on it. One commenter stated that the current
narrow roads through the City of Marquette and passing Northern Michigan University are not
suitable for heavy truck traffic, and CR 595 is needed to ease traffic congestion in those areas.
Some commenters noted that over 900 people had petitioned to not have a haul road going
through the City of Marquette.

Other comments noted that there are schools and children on both sides of US-41 in Negaunee
and Ishpeming and school buses cross it; therefore, there is concern that adding trucks to that
corridor will impact the safety of the children. One commenter noted concerns with winter
driving on US 41,

Others disagreed with these concerns. Some commenters who live on CR 550 or would be
affected by truck traffic there, nevertheless stated a willingness to accept truck traffic in lieu of
building CR 595. Some commenters stated that the City of Marquelte already has State
highways running through it, and that increased truck traffic through Marquette using CR 550
would not be a significant traffic problem. One estimated the traffic increase at 0.1 percent.

Some commenters raised concerns about noise and safety along the CR 595 corridor, if the
County road were (o be constructed. A commenter stated that the narrow design of 595 has little
to no shoulder and would pose a safety hazard to anyone needing to stop along the road.

Some comimenters raised particular concerns of residents of County Road FX (aka Wolf Lake
Rd) stating that County Road FY should be used instead of CR FX to protect residents of Wolf
Lake Road. An elected official of Humboldt Township noted that the Humboldt Township
Board designated County Road FY as the only truck route connecting CR 595 with Highway 41
in Humboldt Township, and had adopted a ten ton weight limit ordinance for County Road FX,
and an unrestricted weight limit for County Road FY.

Response:
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There is a considerable range of opinions with regard to the impact that building CR 595 would
have on public safety. However, most commenters focused on comparing the construction of CR
595 with reliance on existing routes. EPA received little input on the relative merit of CR 595,
Mulligan Plains East and Red Road Sleepy Hollow relative to traffic and safety.

As important as the questions of traffic and safety are to the public in determining the relative
merit of CR 595 and other project alternatives, these questions are not central to EPA*s decisions
on whether to reaffirm, modify or withdraw an objection to the issuance of a 404 permit. As
discussed in the introductory section and elsewhere in this document, EPA*S responsibility is to
consider whether the project complies with the Section 404(b)(1) guidelines. This includes
assuring that there are no practicable alternatives to meet the project purpose which are less
environmentally damaging. In certain circumstances traffic and safety can be secondary
considerations in its decision-making process. If it were brought to EPA"sattention by traffic
and safety experts that a particular alternative were unsafe, EPA would defer to a decision to
climinate that alternative from consideration. However in this case, no information has been
provided to suggest that an alternative is inherently unsafe.

In response to those who have raised concerns about the impact of public safety related to ore
haul traffic traveling through the city of Marquette, EPA would like to clarify that the option of
routing ore traffic through Marquette is not one of the alternatives that EPA considered in its
review of the CR 595 404 permit application. As discussed more folly under the section entitled
Alternatives Analysis, EPA™s review of the project application ultimately focused on three
alternatives which satisfied the applicants stated project purpose. These were, in addition to CR
593, the alternatives referred to as Mulligan Plains East, and Red Road/Sleepy Hollow. All three
of these alternatives would avoid routing traffic through Marguette. Therefore, EPA assumes
that those concerned with traffic and safety in Marquette would not raise these concerns with
these two alternatives to CR 595. EPA responds similarly to those who raised concerns with the
traffic and safety in Ishpeming and Naugaunee. The two key alternatives to CR 595 would also
reduce traffic near these cities.

EPA takes no position in response to those who believe that, if CR 595 were not built, the
increased traffic through Marquette, would not be significant compared to existing traffic.
Determinations on what is an acceptable level of traffic are necessarily subjective. More
importantly, EPA"s review focused on options which would not bring new traffic into Marquette,
in order to answer the question of whether or not CR 595 was the least environmentally
damaging practicable alternative to meet the project purpose.

One comment area that is directly relevant to CR 595 and the two alternatives that were the focus

of EPA“s ieview relates to the residents of County Road FX, aka Wolf Lake Road. Decisions

related to this area will be required under the CR 595 option, the Mulligan Plains East/Sleepy

Hollow Road alternative, or Red Road/Sleepy Hollow Road alternative, since all through routes

share a common path at their southern end. The commenters argue that the southern end of the

new route should follow the County Road FY alignment which runs parallel to County Road FX,
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rather than following County Road FX. The commenter noted that constructing/improving
County Road FY would involve a small additional impact to existing wetlands when compared
to improving County Road FX. In response, EPA notes that the applicant proposed the use of
County Road FX, and the State determined that this route was practicable. Use of County Road
FY has not been proposed. EPA would consider the use of County Road FY were it to be

proposed.

In response to concerns about CR 595 having a narrow design with no shoulder, EPA notes that
decisions related to detailed roadway design for CR 595 or any other alternative are outside of its
scope of review. EPA acknowledges that other agencies, such as the State Department of
Transportation and the Marquette County Road Commission have criteria to address public
safety concerns as they relate to highway design. -

As a final comment on the subject of traffic and safety, EPA notes that, in addition to its
requirements regarding administration of the CWA Section 404 permitting program, Michigan
has provisions under its state rules for determining whether proposed projects are in the public
interest, and Michigan takes traffic and safety into consideration in undertaking its public interest

review.
7. Impacts of Kennecott Eagle Mine

Comments:

Many commenters noted concerns with, or support for, the Eagle Mine, owned by Rio Tinto.

Some of those opposed to the mine cited concerns about other Rio Tinto projects, both domestic
and international. One commenter gave examples of past Rio Tinto and other operations that
polluted the environment in the past as evidence that the Eagle Mine should not move forward.

Many of those who commented on the mine stated the belief that CR 595 was meant to serve as a
haul road for Eagle Mine. Some said the County was being pressured to apply for a 404 permit
on behalf of mine.”

Some commenters believed the Michigan Part 632 Permit process for the mine had not been
properly followed. Some believed the CR 595 application to be a fraudulent application.

Others outlined concerns with faulty engineering, environmental, and safety standards. Some
raised concerns regarding the release and tracking and tracking of ore dust.

Others expressed support for the mine. Some noted economic benefits of the mine. One
commenter positively noted the company*s environmental ethic. One person stated the opinion
that the company favored CR 595 not because it was the cheapest alternative but because it was
the safest. EPA received other comments outlining reasons why EPA should not stop the Eagle
Mine because of its benefits to the economy and jobs in the area.
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Response

Some of the comments specifically regarding the mine in relation to CR 595 are addressed in the
other sections of this document. However a number of the comments EPA received appear to
relate solely to the benefits or negative impacts of the Eagle Mine, Rio Tinto or mining in
general. Because these comments do not refated directly to the decision at hand regarding CR
595, EPA is not offering responses to these concerns here.

Tribal concerns
Comments:
EPA received comments from an Indian Tribes and two tribal organizations. These commenters

raised a number of concerns with the proposed CR 595. Many of these concerns echoed
concerns by other commenters, including:

Concerns about the stated project purpose
- Concerns about the applicant™s alternatives analysis

- Concerns about wetlands loss, habitat fragmentation, wildlife impacts, and impacts to
stream quality

- Concerns about proposed mitigation

EPA"s esponses to these concerns are provided in the sections of this document entitled Project
Purpose, Alternatives Analysis, Environmental Impacts/Benefits, and Mitigation.

In addition, these commenters raised the following unique concerns:
Comment:

Commenters expressed concern that the CR 595 corridor is within the territory covered by the
1842 Treaty, and that construction of the road would pose a threat to treaty resources used for
subsistence, cultural and medicinal purposes. In particular, concerns were expressed about
impacts to essential culturally significant plants, which occur in wet areas and wetlands. A tribe
stated that rights to access and harvest these resources are protected by treaty within the project
area, The Tribe also expressed concern that the applicant had not adequately documented the
presence of culturally important plants. Specific impacts that were cited include impacts from
invasive species. Of particular concern is the impact to medicinal plants within the McCormick
Wilderness. Tribal comments also raised concerns about impacts of the road and its secondary
impacts on water quality, and fish and wildlife habitat, thereby impacting tribal members™ ability
to fulfill treaty rights to hunt fish and gather in traditional ways.
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Response:

As part of the public hearing KBIC and two inter-tribal organizations submitted additional
comments and information regarding resources that may be affected and the impacts this would
have on off-reservation reserved treaty rights. The EPA has fully considered this information in
evaluating its decision to reaffirm, modify or withdraw its objection. The potential loss of
wetlands areas, including those within which traditional medicinal plants may be gathered, the
potential loss of plant habitat to invasive species, and fragmentation of habitat remain concerns
to EPA. EPA notes that the applicant must have a mitigation plan to address some of these
concerns, such as habitat fragmentation and invasive species. More detail is provided in the
section entitled Compensatory Mitigation.

Comment:

A tribe stated that the permitting of CR 595 would be inconsistent with the goals of ecological
values, goals and objectives for the Great Lakes ecosystem, and referenced a number of efforts
aimed at preservation and restoration of the Great Lakes ecosystem. Particular concerns
referenced include: habitat fragmentation, addition of pollutants to the ecosystem and water
contamination, invasive species introduction and habitat destruction. The commenter stated, that
based on these concern, EPA must maintain its objection to the issuance of a permit to CR. 595.

Response:

EPA agrees that a number of the impacts cited, such as habitat fragmentation, addition of
pollutants and invasive species introduction, may be expected to accompany the construction of
CR 595. EPA"s views are discussed in the sections of this document entitled Environmental
Impacts/Benefits and Compensatory Mitigation.

8. Compensatory Mitigation
Comments:

A number of people commented on the proposed mitigation. Some commenters stated that the
preservation proposed as mitigation by the Marquette County Road Commission was adequate
and would replace the loss of wetlands. Other commenters disagreed, saying that neither
creation nor preservation would replace the wetland functions and values that would be
adversely impacted by the construction of CR 595. Another commenter stated that the wetland
preservation plan was incomplete. One commenter expressed concern regarding whether or not
the proposed preservation areas would be open for public use.

Response:

Wetland Mitigation
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The applicant initially proposed using wetland creation to mitigate for the wetland impacts that
would result from road construction. The mitigation areas were located near the proposed road
alignment and in many cases involved trying to create forested wetland communities in areas
used for soil borrow, or in areas that would require extensive excavation to try to establish
wetland hydrology. EPA did not believe that this mitigation proposal would result in forested
wetlands that would replace the functions and values the impacted wetlands were providing,
This was based on the fact that forested wetlands have been shown to be very difficult to restore,
and almost impossible to create in arcas where wetlands did not previously exist. EPA suggested
that the applicant consider preserving high quality wetland communities that were of the same
wetland type, under some demonstrable threat, preferably in an area where wildlife habitat
connectivity would be protected.

In response to EPA*S objection, on October 31, 2012, the applicant submitted a revised
mitigation proposal which includes the preservation of approximately 1,576 total acres of land
adjacent to the McCormick Wilderness in Marquette County. Approximately 647 acres of the
proposed mitigation area is wetland. The preservation area also includes 2 lakes and the
headwaters of Dishno Creek. The federal mitigation rule requires that in order for preservation
to be considered as a viable option for mitigation, the areas proposed for preservation need to be
of high ecological value and under demonstrable threat. The applicant has demonstrated that the
wetlands in the proposed preservation area are under threat of logging by the current owners, two
commercial timber companies. The applicant has provided information that indicates that the
wetlands proposed for preservation include most of the same wetland types that would be lost if
CR 595 were constructed. A complete wetland quality assessment has not been completed on all
of the wetlands proposed for preservation so no detailed information is available regarding the
quality and type of all of the wetlands proposed for preservation. The proposed preservation arca
is adjacent to the McCormick Wilderness area which would assure that land use to the north of
the preservation area would be compatible with the goal of maintaining the quality of the
preserved wetlands. The applicant has also proposed to preserve upland areas surrounding the
wetlands. The preservation of the upland areas would help insure that the preserved wctlands
will not be degraded by incompatible land uses such as logging.

As one commenter pointed out, the details of the preservation plan for this area have not been
worked out. EPA agrees that components of the wetland mitigation plan are not complete, and
would not expect them to be prior to demonstrating that the alternative is the least
environmentally damaging practicable alternative, and that impacts have been avoided and
minimized. Nevertheless, EPA has idenfified the following deficiencies:

- There is no Jong term management plan to ensure the wetlands are managed to maintain
them as high quality habitats.

- No long term manager for the site has been identified, and no funding mechanism for
long term management has been established.

- The applicant has not seccured mineral rights for all preservation areas. If all necessary
mineral rights are not included as part of the mitigation plan, some of the preservation
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area may be subject to mining or other mineral extraction activities at some point in the
future.

All of these issues would have to be resolved before the proposed preservation could be
considered as an acceptable mitigation option.

Iy addition, the proposed mitigation plan does not compensate for the habitat fragmentation that
will occur if CR 595 is built. It has been well cstablished that roads and traffic adversely impact
wildlife populations (Jaeger et al 2005%). New road construction results in a decrease in the
quantity of and quality of wildlife habitat, increases wildlife mortality due to vehicle wildlife
collisions, prevents wildlife access to resources on the opposite side of the road and, results in
segmenting wildlife populations into smaller less genetically diverse sub-populations that are
more vulnerable to extinction. Studies have also shown that construction of roads through
previously intact forested systems in eastern North America have played a primary role in the
decline of forest bird species due to the increase in edge habitat resulting from road construction.
The proposed alignment for CR 595 runs through a large area of contiguous forested habitat. If
constructed, CR 595 would fragment the existing habitat and resulfing in the adverse impacts to
wildlife outlined above.

In order to minimize habitat fragmentation impacts associated with construction of CR 595, the
applicant must include the construction of wildlife crossings in its road design. These crossings
must be large enough to accomimodate larger wildlife species such as moose, cougar and bear.
The applicant must coordinate placement of the crossings with the MDNR and the U.S. Fish and
Wildlife Service to ensure major wildlife travel corridors are accommodated. Wildlife crossings
should be placed along major stream crossings. Fencing along the road to guide wildlife to the
crossings must be provided. The design will depend on the target wildlife species and the
physical characteristics of the road corridor. Both the Federal Highway Administration and the
U.S. Forest Service have developed guidelines that can be referenced when designing wildlife
crossings.

9. Hearing Process
Comment:

One commenter stated that the public was not given adequate time to review revisions to the
project or additional information prior to EPA*s Public Hearing,

Response:

Federal regulations require that notice be provided thirty days prior to holding a public hearing.
EPA issued the public notice for the public hearing on July 27, 2012. The public hearing was

3 Jaeger, J. A. G; J. Bowman, J. Brennan, L. Fahrig, D. Bert, J. Bouchard, N. Charbonneau, K. Frank, B. Gruber, K.
Tluk von Toschanowitz (2003). Ecological Modelling 185: 329-348.
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held on August 28, 2012. EPA therefore met its requirement for providing adequate notice prior
to the hearing. EPA also provided an additional week following the hearing for interested
persons to provide written comments. This exceeds the minimum federal requirements for

public comment.

EPA also took steps to assure that relevant materials were made available to the public. Prior to
the public hearing, the Marquette County Road Commission™s permit application, amended
application and additional documents, were available for review by the public at the Ishpeming
Carnegie Public Library on 317 N. Main Street, Ishpeming, MI 49849. These documents were
also available for review at the U.S. EPA Region 5% office in Chicago. The public notice
provided the website (www. epa.gov/regionS/water/cr595) to enable access to project
information as well as a toll-free number and an EPA staff contact to obtain information.

EPA believes that adequate time was provided for the public to review the application and
additional relevant information.

Comments:

Many commenters expressed appreciation to EPA for holding a hearing in Marquette. Some
expressed frustration that elected officials were allowed to speak before any private citizens.

Response:

It is EPA*s normal practice for public hearings to allow elected officials to present their views
first. This is based on the fact that these officials are elected to represent their constituencies.
The EPA also strives to assure that everyone who wishes to speak has an opportunity to do so.
Throughout the CR 595 hearing process, EPA atiempted to provide opportunities for all
interested persons to make comments by accepting verbal and written comments at the hearing in
Marquette, and by accepting comments via telephone, email or U.S. mail before and after the
hearing.
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Section ITY: Attachments:

Attachment 1: Map of CR 595 and Alternative Routes
Attachment 2: Coinparison of Alternatives
Attachment 3: EPA’s April 23, 2012 objection letter
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Map of CR 595 and Alternative Roufes
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Muiligan :

Plains East  15.7 Acres -

Road/Sleepy == -
Hollow. . '18.3 Acres

Attachment 2: Comparison of Alternatives
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Attachment 3; EPA’s April 23, 2012 objection letter
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By ETUR A T T

WS FAT

Ms, Cofleen O"Keeftr

Land sad Waler Managerment Division
Michipan Departmeni of Enviroomental Quality
P.O. Hox 30028

Fansing, Michigan 48004

Re: Public Naoiice Na. } 1-52-0075-P, Margueite Cointy Road Combnsslon
Dear Me, O'Keele:

Tiis ]E’ik;’ is being seni In résponsa to'the Michigan Départimint of Environmental
Quality”s (MDEQ) aboveréferencal I’uMu Motice, 1or a Clean Water Act Section 404
permit application dated January 23,2012, in whick the Marquere County Ruad
Commission is proposing Lo construel 8214 mile fong nortl-south pnm ary county foil
bestvazen US-11 and County Road (CR) Triple A, The proposed projeet is located in.
Champion, Fly, Hivmbaol, and Mwhtg:&mms ‘Towiships, Muerguette County, Michigan

Asdéserihed in the public potice and the application, ilic direct impacts of the proposad
County Road 393 roule include 28,81 seres of impaets to wellands and 32 stream
crossings. Tomitigate for these Bnpacts, 49.4 acres ofwetland cication and 3,53 ngres of
wetlind restaration me prupus;d A strennt restoration project isalso pi oposed, The

1,8, Fishand Wildlife Sarviee (FWS) and the DS, Anny Corps of Ungineers (Corps)
have provided EPA with thelr commicnts en this propased public notice and permit

application pusuast fo Section 40407 of the Clean Water Act; the regulations in 40
(LR § 233, snd forther prescribed in the Memorandum ol ﬂ.d}éyﬂmnl befyen the State
of Michigan and EPA fur inplementation of the 404 permit program (CWA 404 MOA).
The comments thatfollow represcil Ihu combined federpl comments of EPA, the TWS,
and the Corps

In sum, the Federal ngeacies have concluded that the materinls included i the application
s mcnmpmpn. analysis do not demonstrate thaf the Cowty's prefesred tonle is the
Teast environoresstally dunaging practical alemutive (LEDPAY, and théréfore, it is nal
possible af thig Gme 1o provide The conditions necessary Tor lssuance of this peanit in
accordanee with CWA 404(b)(1} Guidelines. In udmuw, the project waild lead 1o the
wgnificani degradition of nguatic resotrees, wd the pmpused wetland mid strean
mitlgation would ot fully compensaie for the [uss 6l squalic fimetion and value




Accordingly, this letter constitutes a Federal objection to the isswance of a permit for this
project. Pursuart to CWA § 404())(B) and the CWA 404 MOA Section 5(d)-{e), MDEQ
may request that EPA held a public hearing on this objection. If the State does not
resubmit a revised permit to meet this objection within 30 days afler completion of the
hearing oy, if no hearing is requested within 90 days afier the date of such objection, the
Corps may issue the permit in accordance with the requirernents of CWA Section 404,

Alfernatives Analvsis

Beeause road construetion is not a water-dependent activity, the CWA § 404(b)(1)
Guidelines! require an applicant to demonstrate that practicable alternatives do ot exist
which are less damaging to the aquatic environment. The altematives analysis should
demmonsimte that the County’s preferred alternative meets the eriteria for being the
LEDPA while still meeting the project purpose. Finally, once the LEDPA is selected, the
applicant must demonstrate that it has avoided and minimized impaets 1o the maximum
extent possible and compensated for any unavoidable impacts.

Project Purpose

The stated project purpose within the AAPA is “to construct a primary county north-
south road thatl,) conneets and improves emergency, comunercial and recreational aceess
to a somewhat isolated but key industdal, commercial and recreational area In northwest
Marguette County 1o US-41; and 2.} reduces ruck {ravel from this arca through
Murquette population centers.”™ (AAPA, p.1) Because the project purpose affects the
range of allernatives, it should not be too narrowly defined so as 1o limit altematives.
Qualifiezs placed by the applicant within the AAPA include the stipilations that the road
be within a defined four-mile corridor and that it be west of the Silver Lake Basin fo
provide access in the event of a “catastrophic flood event, such as ocourred in 20037
(AAPA, p. 11). These restrictions urmecessarily eliminate alternatives which meet the
stated project purpose, and may fiot be used to Jimit the range of practicable alternatives
considered. We believe other alternatives will meet the project purpose and that MDEQ
should ensure these are appropriately analyzed.

As deseribad above, the allematives analysis should demonstrate that the County’s
preferred altemative is the LEDPA. The application describes nine alternative routes in
addition to the County’s preferred ahternative (Distino, Peshekee, Mulligan Plains West-
Sleapy Holtow, Mulligan Plains East-Sleepy Hollow, CR 550, CR 510, CR 510-Red
Read-Sleepy Hollow-Wolf Lake Road, CR 510-Red Road-Gold Mine Lake Road, and
CR 310-Red Road-Callalan Road). The federal apencies have the following comments

40 C.F.R, Part 230,

(%]
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Estimaied impacts of the Dishio and Peshekee Routes include 47 and 68 acres of
direct wetland impacts and 29 and 25 strean crossings, respectively. Because of
the quantity of aquatic resource impacts associated with these two alternatives, we
agree that the Dishno and Peshekee Roules may be considered “no build
alternatives.” (AAPA, p. 41)

CR 350 and pottions of CR 510 are existing primary all-season county roads,
They would not fit within the purpose and need as stated beeiuse they would not
reduce truck traffic through Marquette population centers, which 1s part of the
project purpose.

Estimated impacts of the Mulligan Plains West-Sleepy Holow Roufe are not
included within the Alternatives Analysis, but it was clear to EPA during pre-
application discussions that direct aquatic resource impacts were lower for this
alternative than those for the County’s preferred alternative. We understand that
this sllernative was not pursued because the Nature Conservarcy holds a
conservation easemeant bisecting the ronte,

Estimated impacts of the Mullipan Plaing Fast-Sleepy Hollow Route include 25.2
aeres of wetlands impact and 12 stremn crossings. The apphication eliminates this
altemative primarily because of “an extremely difficult erossing of the Yellow
Dog River” (AAPA, p.54). Although a bridge would clearly add cost 1o any new
foad, it is not ¢lear that this additional cost would make the project infeasible.
Also, our review of available information indicates that the aquatic resonree
impacts may have been overestimated for this altemative, and indirect impacts of
this alternative may ha fewer than for the County’s preferred altemiative, The
AAPA should address the issues of bridge cost and reassess aquatic resource
impacis, .

The CR 510-Red Road-Sleepy Hollow-Wolf Lake Road altemative is not given
due considerstion within the altesnatives analysis, in large pant, because of the
additional length, which would increase consirueiion and maintenance costs.
Despite the additional distance between the Kennecott Mine and Humbolde Mill,
this alternative mests the staled project purpnse and may be practicable.
Estimated impacts include 13.04 peees of direct wetland impacts and 35 stream
crossings. Because this altemative would mclude improving existing (R 510 for
northern portion of the rowe, indirect impacis to aquatic resources would be fewer
than would be expected with new road construction. The applicant needs o
provide a more comprehensive evaluation of this alternative.

CR 310-Red Road-Gold Mine Lake Road and CR 510-Red Road-Callahan Road
alternatives were eliminated from consideration during the Woodland Road
alternatives discussion based on a comparison of wetlunds within a 300 foot
comridor along the propased route. This comparison only included the two
shiermatives described here and CR 510-Red Road-Sleepy Hollow-Wolf Lake
Road, and it concluded that, of the three altematives, CR 510-Red Road-Sleepy
Holtow-Wolf Lake Road had the fewest aquatic resource impacts (Appendix E).
EPA agrees that these alternatives do nat warrant further consideration at this
time.
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‘The applicant should also consider the indivect snd eumulative impacts before
eliminating alternatives. The marginal inerease of aquatic impacts from expanding an
existing road may be preferable (o impacts to relafively undisturbed aquatic systems. For
example, CR 510-Red Raad-Sleepy Hollow-Walf Lake Road alternative contains more
stream crossings than the County”'s preferred allernative, but indirect and cumulative
slreant impacts may be fewer than the preferred alternative,

The alternatives analysis describes practicable alfernatives in addition to the Counly’s
preferted altemative that would meet the praject purpose. These include the Mulligan
Plains East-Sieepy Hollow Route and the CR 3{0-Sleepy Hollow-Red Road-Wolf Lake
Road Route, which have fewer impacts (o aguatic resources, Based on our review, the
materials included in the application do not demonstrate that the County”™s prefenred rouwte
is the LEIYPA,

" Impacts Analysis

Direct Impacts

The County’s preferred allernative would directly impact 25.81 acres of wetlands within
the Escanaba, Michigamme, Dead. and Yellow Dog River Watersheds, Of the

2581 acres of wetland impacts proposed, 0,33 acres are due to the associated ATV trail
relocation, which would be permitied separately, According (o the application,
Appendix M, many wetlands along the proposed route are within the Michigan Rapid
Assessinent Method’s highest functional seoring range (33 of 70 wetlands evalosted for
this proposed project). Appendix M also describes wetland communily types that wers
assessed, These included Hardwood-Conifer Swamp, Northern Shrab Thicket, Northermn
Wet Meadow, Hardweood Swamp, Wet Meadow, Rich Conifer Swamp and Northern
Hardwood Swamp (black ash swanmp). According to Michigan Nutural Features
Inventory, Hardwaod Conifer Swamp. Rich Conifer Swamp, and Northern Hardwood
Swamp are listed as 53 (vulnerable {o extirpation in Michigan), Approximately 75% of
{he proposed wetland impacts from this proposed project ave to foresied wetland types
which are difficult to replace resources.

In total, 22 stream crossings are proposed for the Middle Branch of the Escanaba River,
Second River, the Trembath Lake Outlet, Kipple Creek and two tributaries, a fributary to
Voclkers Creek, the Dead River, Wild Cat Canyon Creek and iis tributary, Mulligan
Creek and two tibutaries, and the Yellow Dog River, These stream crossings include §
new crossings and 14 replacement crossings.

I its April 5, 2012 letter to Peter Swenson, EPA, FWE notes that a significant amount of
clearing, excavation, and filf will be required in the construction of CR $95 as currently
proposed. The proposed project would include clearing, excavation, and (il along the
enfire 21.4 mile route to construct the roadway, shoulder, and ditch, impacting a
minimum of 171 acres (21.4 miles Tong, minimum 66-feet wide) (AAPA, p. 102). Of the
proposed 21.4 mile route, 13.0 miles are not within 50 feet of existing vehicle-accessible
ronds,
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Although the application outlines measures (o minimize likely impacis to aquatic
resources, we remain concerned that the magnitude of the proposed impacts (o the
relatively un-impacted aquatic resources along the route is significant..

Indirect linpacts

The applicaiion describes polential indirect impac(s fo wetlands such as sedimentation
and changes to plant communitics. Although the applicant has proposed methods to
minimize these indirect impacts, the project will have long-term limpacts on hydrology
and water qualify (c.g. road-salt, sediment, oil inputs) that would degrade habitats
adjacent to the propased road. A particalar concern is that disturbances and changes to
wetland flow patlemns due to floodplain compensating cuts will negalively impact
adjacent wellands (Appendix B). Other changes in flow patterns due to peat excavation
and placement of cqualization culverts may decrease wetland quality.

The application briefly discusses the possibility of vehicles along CR 5935 spreading
invasive species along the proposed roule. This would significantly impact wetlands
adjacem 1o the proposed road. The AAD'A states that post-construction monttoring will
be done as warranted, There are no specifics on the monitoring and mitigation for
invasive species. and we remain concerned that natural communities adjacent to the road
will be disturbed by invasive species. Accordingly, the applicant should provide speeific
details regarding the monitoring and mitigation invasive specics.

A method for assessing fragmeited wetlands is discussed on pape 76 of the AAPA. The
AAPA describes that the crealion of any fragiment of a wetland smaller than 0,05 acres
would be considered a divect impaet, and Indirect hydeologic impacts would he
minimized via wetland eguatization culverds, but we are concemed that functions of
fragmented wetlands greater than 0.05 acres may still be impacted by the proximity of the
road footprint. The applicant should fully analyze the effects of the proposed project on
frmemented wetlands, :

Regarding streams, we are concerned about the loss of stream functions due to the
lengths of bridges and culverts and duc to changes in hydrology and water qualily.
Alhough “Stream Simulation Methadology™ and storm water best management practices

(BMPs) are proposed, construction, traffic, and longer sections of stream enclosure will
have impacts downstream in addition to the direet stream loss due to the enclosures.
Accordingly, the applicant should provide a complete discussion of the loss of stream
functionality.

Wildlife Inpacts

In their comments 1o EPA, FWS noted that the completed avian surveys identified a large
number of species, which can be attributed 10 the diversity of habitats along the proposed
R 595 route, and that the large amount of habitat clearing required for the proposed
praject will have negative impacts on migratory birds. Under the Migratory Bird Treaty
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Actof 1918, as umended, it is urdawful to take, capture, kill, or pussess mipratory birds,
their nests, epes, and young. Prior to any permit issnance for a project within northem
Marquette County, MDEQ should coordinate with FWS to address this conceri

Amphibian and reptile (turtle) mortality 1s also a likely impact of traffie front a new road,
such as CR 595. As an example of this, FWS specifically mentions wetland W-B33-1 wt
station 1496430 hecause 25 feet of vertical fill would be required above the current
grade. This elevation would ercate a barrer that is likely to inhibit animal movement,
With & design speed of 53 mph, the proposed road is also expecied to increase the
number of vehicle collisions with other wildlife including white lailed dear, gray wolf,
and meose. For any permit issued, the applicant sheuld coordinate with Michigan
Departsnent of Nidural Resouces (o identily any arcas with higher relative densities of
wildlife and 1o develop any potential mitigative measwres,

Endangered Species Act

FWS has notified us that Kirtland's warbler (Serophaga kirtlandiiy and Canada Tynx
{Lynx cadaensisy are protected under the Endangered Species Acl and these species
have the polential 1o be present within the proposed CR 395 corridar,

Kirfland®s warher is a Federally-listed endangered species that nests in large stands
(=80 acres) of young, dense jack pine (Pinus bankviona). FWS has recommended that
the applicant conduct additional Kirtland's warbler surveys prior to construction and
inciude feabital surveys along both the proposed soute and any alteinalive roate.

Canada lyaz is & Federatiy-listed threatened species that is known to disperse across the
Upper Peninstila and has been observed in 2003 and 2010, WS recommends that the
applicant analyze potential impacts of the proposed road to dispersing lynx.

Prior to any permit issuance for a project within northern Marquette County, MDEQ
should coordinate with FWS {o addiess any polential impacts {o Federally-listed species
and shonld provide FWS with the surveys and analyses requested ahove,

Compensatory Mitigation

Under the ©WA 404(b)(1) Guidelines, our review of a project must follow the sequence
of avoidance, minimizing unavoidable impacts, and when the impuets have beert avoided
and minimized 16 the maxismun extent practicable, EPA may consider compensation for
those unavoidable impacts to the aquatic resources. Although the applicant has not
demonstrated that the County's preferred alternative is the LEDPA, our preliminary
comments regarding the proposed compensatory mitigation are included below.

The proposed compensatory mitipation includes 49.4 acres of wetland creation at five

locations and 3.33 acres of wetland restoration at 26 locations along the proposed route.
This makes the proposed wetland replacement ratio 2:1 for forested wetlands and 1.3:1
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for ull other wetland types. Compensatory mitigation for stream impacts includes
repliacing undersized culverts as part of road construction and a bridge to replace 3
culverts and stream bed reconstruction within the Salmon Troul River.

Wetland creation attempts lo establish wetlands in 4 fandscape position that typically
would not support fully functioning wetlands, Forested wetlands scch as northern
hardwood swamps and rich conifer swamps are very difficull 1o sestore, and we believe
creption of such welland has an even simaller chaiice of success. All of the praposed
creation sites would require extensive excavation (from 2 1o 32 feet), primarily through
sandy soil. In addilion, two of the creation sites ave located along the proposed CR 595
raute, which increases the likelihood that road nin-off (i.e. road-salt and other poltutants)
will adversely impact these compensation sites. Because the proposed compensatory
mitigation relies primarily on forested wetland ereation, the probability of success of
replacing the lost wetland functions i3 low.

Also, the applicant must adequately assess and compensate for indirect impacts, such as
wetland and habitat fragmentation, sedimentation and pollutant contribulion lo adjacent
aquatic resources, and changes in flow patterns

For example, the AAPA discusses Best Management Practices (BMPs) lo minimize but
nat eliminate negative impacts ta stream functions (AAPA, p. 223). The applicant Joes
not adequately address, however, how the loss of stream length due to 22 crossings would
be compensated threugh the proposed replacement of undersized culverts with longer
appropriately sized culveris or through the East Branch Salmon Trout River
reconstruction project. The federal agencies believe that additional stream mitigation
would be needed to compensate for the new and Jonger replacement stream enclosures.

Therefore, as deseribed above, the proposed compensatory mitigation will not sufficiently
compensate for the loss of aquatic resources associated with CR 595, To address these
concems, the applicant would need 1o provide a significantly revised mitigation package
that fully compeunsates for expected impacts.

Summary

Based on our review of the CR 595 road project, the applicant has not demonsirated that
the project is the LEDPA, and therefore, it is not possible at this thme (o provide the
conditions pecessary for issuance of this permit in accordance with CWA 404(b)(1)
Guidelines, As picsently proposced, the project would lead to the significant degradation
of aquatic resources, and the proposed wetland and stream mitigation would not fully
compensate for the loss of aquatic Ranction and value.

For the reasons outlined above, this project does not meet the 404(b)(1) Guidelines and
we ohjeet to the issuance of & permit for this project.
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Thank you for the epperiunity 1o provide ¢comments on tis public notice. 1f vou have
any questions regarding these comments, please feel Tree o contact Melanle Haveman of
my slalt ar 312.486-2235,

Sincerely,

Tt éxﬁ#{wzsm
)
&Q(- Tinka (3, Hyde
Director, Water IHvision
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